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Please think about the traditional lands you
are currently situated on and join us in
acknowledging and thanking the
generations of Indigenous peoples who
have cared for these Lands and in celebrating
the continued strength and spirit of
Indigenous Peoples. The ongoing work to
make the promise of truth and reconciliation
real in our communities and in particular to
bring justice for murdered and missing
Indigenous women and girls across the
country should inform our discussions in this
webinar and beyond.
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Before we start:
All attendees are muted during the webinar.
If you are experiencing issues, please type into the chat box.
If you have a question for the webinar speakers, please type into the Q&A box and we will spend 15 mins near
the end on Questions and Answers
There will be an evaluation link in the chat box at the end of the webinar, please fill out the form as your
feedback will guide our future webinars.
Once you complete the evaluation form, you will be directed to a website where you will be prompted to enter
your full name and email address. A certificate of attendance will be generated and emailed to you.
Presentation slides are posted on our website, there will be a link in the chat box.
The webinar recording will be posted on our website within the next few days
Code of conduct is in the chat function
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Part I
Inequities In The
Family Justice System

Changing Canadian
Demographics
Shift in the ethnic composition in Canadian migrants.

Total of 7,674,580 people identified themselves as a member of a ”visible minority” group.

Of these visible minorities, 65.1% were born outside the country and came to live in Canada as
immigrants and 30.9% were born in Canada.

(Statistics Canada. 2017. Canada [Country] and Canada [Country] (table). Census Profile. 2016 Census.
Statistics Canada Catalogue no. 98-316-X2016001. Ottawa. Released
November 29, 2017. https://www12.statcan.gc.ca/census-recensement/2016/dppd/prof/index.cfm?Lang=E )
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Settlement of Immigrants and Refugees

Many newcomer immigrants face vulnerability in
situations of domestic violence.

Immigrant and Refugee settlement and integration-related
experiences impact their parenting.
Language, gender, race, class and immigration policy
intersect to increase the vulnerability of immigrant
women in relation to domestic violence.
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Family Justice
System: Resolving
Canada’s
Multicultural
Puzzle

Family courts are confronted with family cases involving
complex cultural context, different traditions of
mothering, analysis of changing patterns in families, and
the impact of migration on the families.
The issues of religion are often meshed with culture,
and child-rearing practices are prescribed by ancient
religious text (Smritis: Hinduism and the Quran: Islam).
• (Chaze, F. (2017). The Social Organization of South Asian Immigrant
Women’s Mothering in Canada. Newcastle: Cambridge Scholars
Publishing)

The family courts are “resolving Canada’s multicultural
puzzle” are confronted with – making decisions on
complex issues and facts within the legislative
framework.
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The Economic
Impact of
Spousal
Violence in
Canada

• $7.4 billion: Total economic impact of spousal violence in
Canada in 2009.
• $7.3% ($545.2 million): The impact on justice system out of
the total economic impact

• $225.1 million: borne by the civil justice system
Ref: An Estimation of the Economic Impact of Spousal Violence in Canada, 2009 (Report by Department of Justice
Canada, Research and Statistics Division, 2012) https://www.justice.gc.ca/eng/rp-pr/cj-jp/fv-vf/rr12_7/rr12_7.pdf
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Domestic Violence
in Immigrant
Communities: Case Studies

- Emerged from Interdisciplinary research- Social work and law

- freely accessible e-Campus Ontario Pressbook published in 2020
- Contains case studies of immigrant women who experienced
domestic violence
- educational material – real case studies about DV experienced
by immigrant women
- highlighting their intersectional vulnerability around race, gender and
immigration status.
- Useful for practitioners to develop strategies for culturally
informed interventions.
- Translated in 7 languages, Total users: 7004

Ref: Chaze, Osborne, Medhekar & George, Domestic in Immigrant Communities: Case Studies (2020)
•

https://ecampusontario.pressbooks.pub/domesticviolenceinimmigrantcommunities/

Religious beliefs and Practices
Religion is central in the lives of many immigrant women and faith-based leaders and organisations may
play an important role in immigrant families.

Immigrant women who hold strong patriarchal beliefs may have a different understanding on what
constitutes abuse.

Definition of DV varies from community to community, and what the women are willing to tolerate is
also dependent on the need to keep the family structure together. It is important to recognize that
many women may not see themselves as victims of abuse.
Medhekar, A., George, P. Osborne, B., Chaze, F. and Alavi, H. (2020). Expert paper on the impact of
family violence in ethno-cultural communities: The potential impact on the identification and
response to family violence by family law lawyers. Department of Justice, Government of
Canada. (forthcoming).
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Identifying Harmful Cultural Practices
Harmful traditional cultural practices and beliefs are practiced all around the world in
different formats.

They continue as people find it difficult to challenge these practices deeply immersed in
their culture OR they believe it to be good for the individuals or their communities.

Some immigrants may continue with such practices even after migrating to Canada.

(Medhekar, A., George, P. Osborne, B., Chaze, F. and Alavi, H. (2020). Expert paper on
the impact of family violence in ethno-cultural communities: The potential impact on
the identification and response to family violence by family law lawyers. Department of
Justice, Government of Canada. (forthcoming).
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Power Imbalances Always Exist!
16

• Equality: assumes
that everyone is the
same
• Equity: goes beyond
treating everyone
the same

Equity, Equality and Justice
© Archana Medhekar 2022
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What is Access to
Justice (A2J)
• Ability to meaningfully present
your case with dignity and
respect.
• Potential litigants/ survivors of
FV deterred from engaging
with the legal system? or they
'give up on justice‘?
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Justice
• Justice means different
things to different people
• Justice is the concept
of fairness
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International Treaties and Women’s Rights
• Canada ratified the United Nation’s Convention on
the Elimination of All Forms of Discrimination
against Women (CEDAW) in 1981
• “Canada is a party to the CEDAW, which requires
respect for and observance of the human rights of
women. Violence against women is as much a
matter of equality as it is an offence against
human dignity and a violation of human rights.” R. v.
Ewanchuk, [1999] 1 SCR 330
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Amendments to Divorce Act:
Bill C-78 & Bill 207
Came in force on March 1, 2021

Definition of Family Violence included
Adapted the 'Coercive Control
Framework'
© Archana Medhekar 2022
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Key aspects of
definition of FV
The language confirms
the reality of the
power-control dynamics
that abuse manifests in
various forms

This definition goes
beyond physical abuse,
includes threats to
harm

A coercive control
framework draws our
attention to nonviolent, psychological
aspects of FV
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• Coercive control is a Golden Threat to DV as
it is very difficult to identify.
Coercive control : "The Golden
Threat to Domestic Violence cases"

• Examples:
- Isolation from family and friends,
- controlling daily activities,
- stalking or harassing,
- excessive texting and phoning,
- extreme jealousy,
- threats to kill, and
- threats of self-harm or suicide

23
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Part II
Intersectional
Lens and
Trauma-informed
approach

Why Intersectional and
Trauma-informed Lens
• Practitioners cannot have a simplistic or
monolithic view.
• Society does not treat everyone the
same.
• Intersectional aspects of a person’s
identity – like their race, gender, and
sexuality – all have an impact on the
kinds of privileges and obstacles they
may face in the world.
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Intersectionality
"Intersectionality is a lens, a prism, for seeing the way in
which various forms of inequality often operate together and
exacerbate each other. We tend to talk about race inequality
as separate from inequality based on gender, class, sexuality
or immigrant status. What’s often missing is how some
people are subject to all of these, and the experience is not
just the sum of its parts".
- Kimberlé Crenshaw
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Intersectionality
• We need to seek to understand
the synergistic intersections of:
- privilege and oppression
• within the person’s wider
context of:
- Family, society, culture
and
religion.
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Using the
Intersectional
lens

• Samuels, 2008 describes it as a system
that is made up of three basic building
blocks:
- social identities, system of oppression,
and the ways in which they intersect
• It enables us to expand our thinking about
certain subjects and encourages us to pay
attention to the impact of context,
interlocking oppressions and privileges
• Oppression and privilege are not fixed
entities but fluid and dynamic.

Systemic
Risk factors

© Archana Medhekar 2022

Immigrant women face increased vulnerability
due to social isolation, language barriers, and
systemic barriers such as immigration policies.
Underreporting of FV is a huge problem.

Women's social
location impacts
their experiences
of FV

Women with disabilities face barriers due to
gender, disability and systemic barriers such as
healthcare policies.

Black women face unique risks of violence as
gender, racial and systemic aspects intersect.

30
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What is a Trauma-Informed Approach

The practitioner puts the realities of the client’s experiences of trauma at
the forefront when engaging with the client and adjusts their practice
approach according to each client’s experience

Ensures that clients have access to trauma-focused interventions

Connects a person’s behavior with their trauma response, rather than
identifying their actions as a character flaw
31

Part III
Unique needs of survivors of FV
within the family justice system

Duty of the Court:
•

A Delicate
Balance:
Duty of court
v.
Survivor’s needs

As per the new Divorce Act, Court is
required to make finding of Family
Violence based on evidence.

The Survivor’s needs:
•

The safety concerns (of survivors) were
not considered during the family court
process, especially in custody and
access orders.

Ref: PROJECT-ENHANCED-SAFETYFINAL2021.indd (schliferclinic.com)
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• Appellate courts recognize that it is incorrect to
base credibility on generalizations or stereotypes.
• The Supreme Court in R v. S. (R.D.), [1997] 3 S.C.R. 484
at para 120., noted that:

Stereotypes

“Regardless of their background,
gender, ethnic origin or race, all
judges owe a fundamental duty to
the community to render impartial
decisions and to appear impartial.”
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Domestic Violence Myths

DV is the crime of poor
and uneducated

If victim does not leave,
the abuse in the
relationship is not that
bad

An abuser to the
partner could be a good
parent

If sexual assault really
happened, the woman
would be able to easily
recount all the facts in
the proper order

Children usually tell
someone if they are
being abused.

There is no correlation
between animal abuse
and domestic violence.
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The
Normative
Assumptions:
'A perfect
victim'

Based on the normative assumptions
about the victim:
- Some problematic inferences are drawn
by courts about how a victim of
domestic violence ought to behave if
their allegation were true.
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Impact
of
abuse

"Abuse can make people react in
unpredictable ways. Many domestic
violence survivors may present as
angry, distrustful, and suspicious
with all professionals related to the
court proceedings"
(Peter G. Jaffe & Claire V. Crooks, Understanding Women's
Experiences)
Ref: How Domestic Violence Batterers Use Custody Proceedings in
Family Courts to Abuse Victims, and How Courts Can Put a Stop to
It)
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Effect of Trauma: gaps in the
story
"Demeanor credibility findings can be extremely
problematic for victims of sexual assault, whose
narrative may have significant gaps and disjuncture
as the claimant may not be able to recount the
most traumatic parts of her narrative"
See James C. Hathaway and Michelle Foster. (2014) The Law of Refugee
Status, 2nd Edition. Cambridge, UK: Cambridge University Press, page
139
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Impact
of
Culture

Asking about intimidation and or
seeking clarification in the presence
of the perpetrator could result in
non-disclosure or in retaliation.
A witness or party can have reason
for being reluctant to answer such
queries.
© Archana Medhekar 2022
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The Holistic Supports
Model
• Our research findings reveal that a lack of
coordination between different institutions
involved in providing services can exacerbate
harms.

• Our research recommends the holistic supports
model
(Forthcoming: Family Court Review: In Search of Interdisciplinary,
Holistic and Culturally Informed Services: The Case of Racialized
Immigrant Women Experiencing Domestic Violence in Ontario)

The Holistic
Support Model

Ongoing Research Project with the
same Research Team:
“Impacts of experiencing or
witnessing domestic violence in
childhood: Perspectives of
racialized immigrant youth”.

Family Dispute
System Design:
need for the holistic
service model

Part IV

The
cornerstone of
Adversarial
system

An adversarial process is one in
which the parties bear most of
the responsibility for putting
their case before the judge.
Our adversarial system is based on an
assumption that parties understand
the complex and nuanced
rules governing the presentation of
the case.
(Professor Michelle Flaherty)
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4
5

Dispute System design:
Re-designing justice
The goal of Dispute System Design
(“DSD”) is to design justice.
Lawyering has changed. We no
longer just advise and represent
clients in courts- we design justice.
© Archana Medhekar 2022

Design Thinking: Human
Centered Approach
• "Design thinking is a humancentered approach
to innovation that draws
from the designer's toolkit
to integrate the needs of
people, the possibilities
of technology, and the
requirements for business
success."

• Tim Brown CEO of IDEO
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Screening and Triage:
Separate track for
High Conflict cases
•Early

Screening, Early identification and
Early intervention of high-conflict
disputes, including parenting conflicts
•Such families to be streamed into a
specialized, expedited process
•Such families to be offered services
designed to improve outcomes for their
children.
(CANADA, Government of Canada’s response to the Report of the Special Joint
Committee on Child Custody and Access (Department of Justice, 2000),
https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/sjcarp02/pdf/sjcarp02.pdf

• Case

© Archana Medhekar 2022

management of High Conflict cases
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Risk Assessment Tools
• Justice Canada HELP Toolkit :
Justice Canada is preparing a toolkit to assist family lawyers in
supporting clients who have experienced family violence. The
development of an evidence- and user-based tool for family
lawyers with practical suggestions on how to identify and
respond to family violence in a way that is safe for the client.
• The RIA Enhanced Safety Risk Assessment Tool takes into
consideration physical, emotional, mental, social/cultural,
financial, legal and spiritual abuse and will also take into
account the multiple sources of oppression and systemic
barriers that women
experience. https://www.schliferclinic.com/wpcontent/uploads/2020/11/Risk-Assessment-Tool-_-IPV.pdf
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• The dispute resolution processes are not mutually exclusive
• One process can blend into another, and that there is no reason why the
processes cannot be mixed and matched to meet the needs of the parties
and the dispute.
Re-designing suggestions:

The Holistic
courtconnected
processes

-

Mandatory Information Program (MIP) should be offered before filing of court Application

-

family court cases could be complemented by court-connected mediation services at various
stages, if appropriate

-

Parenting Coaching could be offered as a court-connected service

-

Restorative Circles be introduced in Domestic Family Courts

Ref: THE CHANGING LANDSCAPE OF FAMILY DISPUTE RESOLUTION IN CANADA: BY ARCHANA MEDHEKAR
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Judicial Reform:
Incorporate Restorative
Justice in Family Court
• In the Western world, we have made a system called the
default.
• We have to provide a model for how the Western legal
system could incorporate restorative justice.
• Justice should be seen as a continuum between the Western
legal system and restorative alternative.
• Realistic Goal: Keeping the best of the legal system, but
making it more restorative.
HOWARD ZEHR- “THE GRANDFATHER OF RESTORATIVE JUSTICE”
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Justice that heals

We are in search for
a justice that heals...
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Further contact
•
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•
•
•
•

ARCHANA MEDHEKAR
Family lawyer/ Mediator
Certified Family Law Specialist
Phone: 416 977 4204
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Web: www.amlaw.ca
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and Immigration and Refugee Law in New
Brunswick.
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